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The policies and procedures for disciplinary hearings are set forth in the University of the Pacific, McGeorge School of Law Code of Student Responsibility.  Parts II, III, and IV are at issue in the case of Dan and his alleged forgery and misrepresentation of time worked.  Part II notes the specific disciplinary rules that could be breached at McGeorge School of Law.  Part III explains the various Hearing Panels and representatives of the school and students and other pertinent individuals and committees, as well as their respective functions.  Part IV explains the procedural process to be afforded in the processing of complaints against students.

Because the hypothetical posits us at the hearing in process, we will assume that the pre-hearing procedures found in P.R. 1-10 have been followed without dispute.  The issues presented are: (a) whether a report by Dan’s supervisor, John, which is argued by Dan’s attorney to be hearsay, may be admitted; (b) whether Dan should have an opportunity to cross-examine John; and (c) whether Joe’s testimony about what John relayed to him should be allowed.

According to P.R. 12 (c), the Hearing Panel shall make evidentiary rulings by a majority vote.  Though formal rules of evidence do not apply, all relevant evident is admissible except evidence whose probative value is outweighed by the danger of unfair prejudice, confusion of issues, or waste of time.  P.R. 12 (e).  Further, all witnesses shall testify under oath or affirmation, and the respondent is entitled to cross-examine witnesses.  P.R. 12 (f), (g).

In the absence of formal rules of evidence or any Procedural Rule to the contrary, it is clear that Joe’s testimony about what John told him should be allowed.  Joe is present to take an oath and to be cross examined.  Hearsay is admissible.  However, the report made by John is not so easily resolved.  As hearsay, it may be admissible, but the hypothetical does not present facts indicating that the statement was made under oath or affirmation (e.g. an affidavit).  We will assume that it was not made under oath or affirmation.  Thus, it is inadmissible.

Additionally, Dan must have the opportunity to cross examine John, who is not available because he is out of town.  A document made without oath or affirmation and the inability to cross examine his accuser would deny Dan due process because he has no way to challenge the veracity of John’s statements against him.  To allow such evidence would work an unfair prejudice.  P.R. 12(e), (f), (g).

Accordingly, I would rule that Joe may testify as to the hearsay of John’s statements to him indicating that Dan forged his time sheet and added time for which he did not work.  I would not allow admission of John’s statement because I have no assurance that the statement was written under oath or affirmation, and John is not available for cross examination.
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